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NOTE FOR THE READER 


The publication at hand by the Office of the Law Commissioner is an English translation and consolidation of the Control of Concentrations between Undertakings Laws 1999 to 2000. i.e. Laws 22(I)/1999, 107(I)/1999, 154(I)/2000. The Note appearing at the end of the publication is important and should be borne in mind.

However useful the English translation of the consolidated Laws is in practice, it does not replace the original texts of the Laws since only the texts published in the Official Gazette of the Republic are authentic.

The Office of the Law Commissioner shall not be under any liability to any person or organisation in respect of any loss or damage, including consequential loss or damage, however caused, which may be incurred or arises directly or indirectly from reliance on information in this publication. 
Copyright © Office of the Law Commissioner, Nicosia 2010
Reproduction authorised without prior application.  Reference to the source will be appreciated.
 














	
	

	A LAW TO PROVIDE FOR THE CONTROL OF
CONCENTRATIONS BETWEEN UNDERTAKINGS
FOR THE PURPOSE OF PROTECTION 
OF EFFECTIVE COMPETITION
	

	
	

	The House of Representatives enacts as follows:
	

	
	

	  1. This Law may be cited as the Control of Concentrations between Undertakings Laws, 1999 to 2000.
	Short title.
  22(I) of 1999
107(I) of 1999
154(I) of 2000.[footnoteRef:2] [2:  See Note at the end of the text.] 


	
	

	  2. In this Law, unless the context otherwise requires
	Interpretation.

	     "affected markets" means the markets defined in Schedule I of this Law;
	
Schedule I.

	     "authorised officer" means any officer of the Service who is authorised by the Minister to implement this Law;
	

	     "Commission" means the Commission for the Protection of Competition which exists and operates in accordance with the provisions of the Protection of Competition Law;
	2 of 107(I)/99.



    207 of 1989[footnoteRef:3] [3:  The Protection of Competition Law, 1989 (L. 207/1989, as amended) was repealed and substituted by the Protection of Competition Law, 2008 (L. 13(I)/2008).] 

111(I) of 1999
  87(I) of 2000
155(I) of 2000.

	     "competitive market" means conditions of effective competition in the affected markets;
	

	     "control" in relation to an undertaking has the meaning assigned to it by subsection (3) of section 4 of this Law;
	

	     "Court" means the competent district court;
	

	     "dominant position" in relation to an undertaking means the position of economic power enjoyed by an undertaking which renders it capable of substantially obstructing competition in the market of a specific product or service and of acting to a marked degree independently of its competitors and customers and effectively independently of consumers;
	

	     "undertaking" includes a group of undertakings or a section of an undertaking;
	

	     "group of undertakings" means two or more undertakings the commercial activities of which are under joint control;
	

	     "investment company" means a company having as its exclusive object the acquisition of participation in other undertakings and the management and exploitation of this participation, without direct or indirect involvement in the management of these undertakings, but subject to the rights it has as a shareholder or partner and provided that the voting rights emanating from such participation are exercised only for the appointment of the members of the managerial and supervisory bodies of the undertakings in which it participates, for safeguarding the full value of these investments and not for the direct or indirect determination of the conduct of these undertakings in matters of competition;
	

	     "Law of 1989" means the Protection of Competition Law of 1989 as amended or substituted from time to time by any other law;
	    207 of 1989[footnoteRef:4] [4:  The Protection of Competition Law, 1989 (L. 207/1989, as amended) was repealed and substituted by the Protection of Competition Law, 2008 (L. 13(I)/2008).] 

111(I) of 1999
  87(I) of 2000
155(I) of 2000.

	     "Minister" means the Minister of Commerce, Industry and Tourism;
	

	     "person" means any natural or legal person;
	

	     "Republic" means the Republic of Cyprus;
	

	     "section", in relation to an undertaking, means any section of an undertaking the commercial activity of which may be carried out independently of the rest of its sections;
	

	
	

	     "Service" means the Service of the Commission for the Protection of Competition formed pursuant to the Protection of Competition Laws 1989 to (No. 2) 2000;
	2 of 154(I) of 2000.[footnoteRef:5] [5:  See Note at the end of the text.] 

    207 of 1989[footnoteRef:6] [6:  The Protection of Competition Law, 1989 (L. 207/1989, as amended) was repealed and substituted by the Protection of Competition Law, 2008 (L. 13(I)/2008).] 

111(I) of 1999
  87(I) of 2000
155(I) of 2000.

	     "subsidiary undertaking" means an undertaking the commercial activity of which is under the control of another undertaking.

	

	  3.(1) This Law shall apply to all concentrations of major importance, as defined by subsection (2) of this section.
	Scope of application 
of this Law.

	     (2) For the purposes of application of this Law, an act of concentration of undertakings shall be of major importance when
	

	(a)
	(i)
	The aggregate turnover achieved by at least two of the participating undertakings exceeds, in relation to each one of them, three million, four hundred seventeen thousand and two hundred and two euros[footnoteRef:7]; and [7:  P.I. 312/2007 issued pursuant to section 9(1) of the Adoption of the Euro Law, 2007 (L. 33(I) of 2007, as amended).] 

	

	
	(ii)
	at least one of the participating undertakings engages in commercial activities within the Republic of Cyprus; and
	

	
	(iii)
	at least three million, four hundred seventeen thousand and two hundred and two euros*** out of the aggregate turnover of all the participating undertakings relate to the disposal of goods or the supply of services within the Republic; or
	

	(b)
	it is declared as such by an Order of the Minister under section 8.
	3(a) of 107(I)/99


	(c)
	Repealed.
	3(b) of 107(I)/99.

	
	

	     (3) For the purposes of this section the turnover shall be calculated in accordance with the provisions of Schedule II.

	

Schedule II.

	  4.(1) Subject to the provisions of the other subsections of this section, a concentration of undertakings shall take place
	Meaning of concentration.

	(a)
	if two or more previously independent undertakings merge; or
	

	(b)
	if
	

	
	(i)
	one or more persons already controlling at least one undertaking; or
	

	
	(ii)
	one or more undertakings,
	

	
	acquire, directly or indirectly, whether by purchase of securities or assets, by agreement or otherwise, control of the whole or parts of one or more other undertakings; or
	

	(c)
	if a joint venture is established which permanently carries out all the functions of an autonomous economic entity.
	

4(a) of 107(I)/99.

	     (2) To the extent to which the establishment of a third independent undertaking, constituting a concentration in accordance with subsection (1)(c), has as its object or effect the coordination of the competitive behaviour of undertakings which remain independent, this coordination shall be investigated in accordance with the criteria of sections 4 and 5 of the Law of 1989.
	




4(b) of 107(I)/99.

	     (3) "Control" for the purposes of this Law means control constituted by rights, contracts or any other means which, either separately or in combination and having regard to the considerations of fact or law involved, confer the possibility of exercising decisive influence on an undertaking, in particular by
	

	(a)
	ownership or enjoyment rights over the whole or part of the assets of the undertaking; or
	

	(b)
	rights or contracts which confer the possibility of decisive influence on the composition, meetings or decisions of the organs of an undertaking.
	

	     (4) Control is acquired by persons or undertakings which
	

	(a)
	are holders of the rights or entitled to rights under the contracts concerned; or
	

	(b)
	while not being holders of such rights or entitled to rights under such contracts, have the power to exercise the rights deriving therefrom.
	

	     (5) A concentration shall not be deemed to arise where
	

	(a)
	credit institutions or other financial institutions or insurance companies, the normal activities of which include transactions and dealing in securities for their own account or for the account of third parties, hold on a temporary basis securities which they have acquired in an undertaking with a view to reselling them, provided that they do not exercise voting rights in respect of those securities with a view to determining the competitive behaviour of that undertaking or provided that they exercise such voting rights only with a view to preparing the disposal of all or part of that undertaking or of its assets or the disposal of those securities, and that any such disposal takes place within one year of the date of acquisition; or
	





4(c) of 107(I)/99.

	(b)
	control is exercised by a person authorized under the legislation relating to liquidation, bankruptcy or any other similar procedure; or
	

	(c)
	the operations referred to in paragraph (b) of subsection (1) of this section are carried out by investment companies; or
	

	(d)
	property is transferred due to death under a will or by intestate devolution.

	

	  5. This Law shall not apply to a concentration of two or more undertakings, each of which is a subsidiary of the same undertaking.

	Limitation of scope of application.

	  6. A concentration of undertakings which took place by stages, within a period of time not exceeding four years, and which resulted in the acquisition of the control of an undertaking from another, shall be considered to fall within the scope of application of this Law and deemed to have occurred on the occurrence of the final event as a result of which the said control was acquired.

	Concentration  taking place by stages.

	  7. The minimum turnovers prescribed by subsection (2) of section 3 may be amended from time to time by Order of the Council of Ministers published in the Official Gazette of the Republic.  In such a case, subsection (2) of section 3 shall be deemed to include the amounts prescribed by the Order in force for the time being.

	Amendment of minimum turnovers.

	  8. The Minister may, even if in relation to a specific concentration of undertakings the conditions of subsection (2) of section 3 are not satisfied, declare by an Order, on the basis of the reasons for which he may make an Order under section 36, that the said concentration is of major importance and in such a case the provisions of this Law shall apply, in relation to this concentration, as if the amount of the turnover had reached the required minimum levels.

	Discretionary power of Minister in special cases.

	  9. Subject to the provisions of section 33, a concentration to which this Law applies shall not be put into effect, until
	Time of effecting of concentration.

	
	

	(a)
	the person who has, under subsection (2) of section 13, the obligation to notify the concentration receives a notice of approval from the Service
	

	
	(i)
	under paragraph (a) of section 19; or
	

	
	(ii)
	as a result of a decision of the Commission under paragraph (a) of section 26; or
	

	
	(iii)
	as a result of an Order of the Council of Ministers made under section 39; or
	

	(b)
	the application of the provisions of section 22 or section 32 concurs.

	

	  10. A concentration which creates or strengthens a dominant position in the affected markets within the Republic shall be declared incompatible with the conditions of the competitive market.

	Concentration incompatible with conditions of competitive market.

	  11.  A concentration which does not create or strengthen a dominant position in the affected markets within the Republic shall be declared compatible with the conditions of the competitive market.

	Concentration compatible with conditions of competitive market.

	  12. The Commission shall declare a concentration as compatible or incompatible with the conditions of the competitive market after taking into account
	Criteria of compatibility.

	(a)
	the structure of the affected markets;
	

	(b)
	the market position of the participating undertakings and the undertakings related thereto in one of the ways referred to in subparagraphs (b) to (e) of paragraph 4 of Schedule II;
	





Schedule II.

	(c)
	the economic power of all the undertakings referred to in paragraph (b) above;
	

	(d)
	the alternative sources of supply of the products and services which are traded in the affected markets and of their substitutes;
	

	(e)
	the supply and demand trends for all the products and services referred to in paragraph (d) above;
	

	(f)
	any barriers to entry to the affected markets;
	

	(g)
	the interests of the intermediate and final consumers of the products and services referred to in paragraph (d) above.

	

	  13.(1) The acts of concentration of major importance to which this Law applies shall be notified to the Service in writing within one week at the latest
	Notification of concentrations.

	(a)
	in relation to the concentrations referred to in section 3(2)(a), from the date of conclusion of the relevant agreement or the publication of the relevant offer of purchase or exchange or the acquisition of a controlling interest, whichever of the said events occurs first;
	

	(b)
	in relation to the acts of concentration referred to in section 3(2)(b), from the date of notification of the relevant Order to those who have the obligation to notify in accordance with subsection (2) below.
	

5 of 107(I)/99.

	     (2) The acts of concentration which must be notified in accordance with subsection (1), and constituting a merger within the meaning of paragraph (a) of subsection (1) of section 4 or acquisition of joint control within the meaning of paragraph (b) of subsection (1) of section 4, shall be notified jointly or separately by those who participate in these acts.  In the remaining cases the obligation of notification in accordance with subsection (1) of this section shall be borne by the person or undertaking acquiring control.
	

	     (3) Where the Service ascertains that an act of concentration which has been notified falls within the scope of application of this Law, it shall publish a relevant notification in the Official Gazette of the Republic indicating the names of the participants, the nature of the concentration and the economic sectors involved.  In so doing, the Service shall take into account, as far as possible, the legitimate interest of the affected undertakings in the protection of their business secrets.

	

	  14. Where a concentration which must be notified in accordance with section 13 is not notified but comes to the knowledge of the Service in another way, the Service shall
	Briefing of those who have the obligation to notify.

	(a)
	immediately inform those who have the obligation under section 13 about their obligation to notify which is imposed by this Law; and
	

	(b)
	on receipt of the notification, proceed as if the conditions of section 13 had from the start been met, provided that for the purposes of calculating further time-limits the actual date of receipt of the notification is taken into account.

	

	  15. The notifications of concentrations shall contain the information referred to in Schedule III.

	Content of notifications. Schedule III.

	  16. The notifications of concentrations shall be examined by the Service in order to ascertain whether they comply fully with the conditions of Schedule III and, if it is ascertained that a communication does not comply fully with the conditions of Schedule III, the Service shall immediately request the additional information required for securing compliance.

	Additional information.
Schedule III.

	  17. After ascertaining that the notification fully complies with the conditions of Schedule III, the Service shall carry out a preliminary evaluation of the specific concentration and shall prepare a written report to the Commission in which it shall include its reasoned opinion regarding whether or not this concentration may be declared as being compatible with the conditions of the competitive market, and shall then transmit the said report together with the notification to the Commission.

	Preliminary evaluation and report.
Schedule III.

	  18.(1) Bearing in mind the report referred to in section 17, the Commission shall examine the notification as soon as it receives it, and
	Decision of Commission following report of Service.

	(a)
	where it concludes that the notified concentration does not fall within the scope of application of this Law, it shall make a decision to that effect;
	

	(b)
	where it ascertains that the notified concentration, despite falling within the scope of application of this Law, does not raise serious doubts as to its compatibility with the competitive market, it shall decide not to oppose it and shall declare it as being compatible with the competitive market;
	

	(c)
	where it ascertains that the notified concentration falls within the scope of application of this Law and raises serious doubts as to its compatibility with the competitive market, it shall decide to set in motion a procedure of full investigation.
	

	     (2) The Commission shall inform without delay the participating undertakings and the Minister about its decision.

	

	  19. The Service shall inform in writing the notifying party
	Notice to notifying parties.

	(a)
	in the case of paragraph (a) or paragraph (b) of subsection (1) of section 18, that the concentration may be put into effect; or
	

	(b)
	in the case of paragraph (c) of subsection (1) of section 18, that the concentration is being fully investigated; or
	

	(c)
	in the cases where the Minister has made an Order under section 8 or section 36, that the concentration has been submitted to the Minister for examination.
	

	
	
	

	  20. Subject to the provisions of section 21, the Service shall forward to the notifying party the notice referred to in section 19 within one month from the date of receipt of the notification from the Service or, as the case may be, from the date on which the Service receives the additional information which is necessary for securing compliance of the notification with the conditions of Schedule III.

	Time-limit 
of notice.











Schedule III.

	  21. Where due to the exceptional volume or complexity of the information forwarded in the relevant notification, the Service ascertains that the time-limit provided in section 20 cannot be kept, it has the obligation, without delay and in any case within seven days at the latest before the end of the time-limit prescribed by the said section, after consultation with the Chairperson of the Commission, to inform the notifying party that the said time-limit is extended by fourteen days.

	Extension of time for preliminary evaluation.

	  22. When the time-limit provided in section 20 or, as the case may be, the time-limit extended in accordance with section 21 ends, without the notice having been forwarded by the Service to the notifying party, the concentration in question is considered to have been declared compatible with the conditions of the competitive market.


	Compatible concentrations.

	  23. Where the Commission makes a decision under paragraph (c) of subsection (1) of section 18, it shall inform the Service without delay in writing about the need to carry out a full investigation in relation to the concentration and in such a case the Service shall as soon as possible
	Full investigation of concentration.
6(a) of 107(I)/99.

	(a)
	obtain from the notifying party or from other participants in the concentration or from other persons any additional information which it deems necessary for the completion of the investigation;
	

	(b)
	bearing in mind the additional information it may have secured in accordance with the provisions of paragraph (a), examine
	

	
	(i)
	whether and to what extent the doubts mentioned in paragraph (c) of subsection (1) of section 18 have been removed; and
	

6(b) of 107(I)/99.

	
	(ii)
	if these doubts have not been removed, which possible differentiations in the circumstances under which the concentration has been established may result in their removal;
	

	(c)
	if it appears to it that the differentiations referred to in subparagraph (b)(ii) may probably have the said result, suggest these differentiations to the notifying party;
	

	(d)
	undertake proper negotiations as a result of the proposal referred to in paragraph (c) with the notifying party and with any other persons appointed by the participants in the concentration for this purpose.
	

	  24. In the case of a concentration for which a full investigation is carried out under section 23, the Service shall provide, following an application by persons having a legitimate interest but who do not participate in the concentration, a suitable opportunity to submit their views regarding the concentration in such a manner and at such time as not to violate the time-limit of section 28.

	Hearing of views of interested persons.

	  25. On completion of its actions in accordance with the provisions of sections 23 and 24, the Service shall prepare a report to be submitted to the Commission making reference to its findings regarding whether the doubts referred to in paragraph (c ) of section 18 have been removed or may be removed as a result of negotiations undertaken in accordance with the provisions of paragraph (d) of section 23 and any commitments made during such negotiations on behalf of the participants in the concentration.

	Report of findings to be submitted to Commission.

	  26. The Commission shall examine the report of the Service prepared under section 25 and shall then
	Decision of Commission following report of findings of Service.


	(a)
	declare the concentration in question as compatible with the conditions of the competitive market subject to any specific terms and relevant commitments made by the participants in the concentration for the observance of these terms, or;
	

	(b)
	declare the concentration in question as incompatible with the conditions of the competitive market.

	

	  27. Before issuing a decision under section 26 and subject to the time-limit specified in section 29, the Commission may, if it considers expedient, carry out negotiations, hearings or discussions with any of the interested parties or other persons.

	Discretionary power of Commission for hearing.

	  28. Subject to the provisions of section 30, the Service shall submit to the Commission the report referred to in section 25 at the latest within three months from the date of receipt of the notification by the Service or, as the case may be, from the date of receipt by the Service of the additional information which is necessary in order to secure compliance of the notification with the conditions of Schedule III.


	Time-limit for submission of report.










Schedule III.

	  29. Subject to the provisions of sections 30 and 31, the decision of the Commission under section 26 shall be forwarded to the notifying party at the latest within four months from the date of receipt of the notification by the Service or as the case may be from the date of receipt by the Service of the additional information which is necessary in order to secure compliance of the notification with the conditions of Schedule III.

	Notice of decision of Commission.











Schedule III.

	  30. If any delay in the fulfilment by the Service or the Commission of any of the obligations referred to in sections 23, 24, 25, 26 and 27 is due to an omission on behalf of any of the participants in the concentration or any representative thereof, the time-limits prescribed in sections 28 and 29 shall be subject to such extension as in the opinion of the Commission is reasonably necessary for the fulfilment of the said obligations.

	Extension of time-limits  in case of delay or omission.

	  31. When the Commission submits its decision to the Minister for examination in accordance with section 37, the Service shall so inform the notifying party, and the provisions of section 32 shall not apply to the specific concentration.

	Notice of submission of decision for examination by the Minister.

	  32. If the time-limits of section 29 are not met in relation to a specific concentration, this concentration shall be considered to be compatible with the conditions of the competitive market.

	Compatible concentration due to omission to give notice.

	  33. When in the cases mentioned in paragraph (b) of section 19 reasoned submissions are made to the Commission by one or more of the participants in the concentration or by other persons that they are likely to suffer serious damages due to further delay in the materialization of the concentration, the Commission, if satisfied with such submissions, shall inform in writing the participants of the concentration and those who made the submissions that the whole or part of the concentration is approved temporarily without conditions or under conditions set by the Commission.

	Temporary approval of concentrations.

	  34.(1) The approval of a concentration under section 33 shall not affect the decision made subsequently under section 26.
	Validity of acts done after temporary approval.

	     (2) The validity of any acts of the participants in the concentration as a result of the approval referred to in subsection (1) shall depend upon the receipt of a notice of approval of the concentration in due time or upon omission to give notice, as prescribed in paragraphs (a) and (b) of section 9 respectively.

	

	  35. The Service shall inform the Minister in relation to the concentration as soon as the relevant notification is received.

	Briefing of Minister.

	  36. The Minister may, prior to the decision of the Commission referred to in section 18, declare by a reasoned Order that a notified concentration is considered as being of major public interest as regards the effect it may have on economic and social development, technical progress or employment or the supply of goods and services necessary for the public security of the Republic as a whole or of territories thereof.

	Declaration of concentration as being of major public interest.





7 of 107(I)/99.

	  37. Where the Minister makes an Order under section 8 or section 36, the Commission shall immediately submit to the Minister for examination the terms which it has decided to impose under section 18 or section 26.

	Submission of decisions of Commission  to Minister.

	  38. When the terms of the decision are submitted for examination under section 37, the Minister shall
	Examination by Council of Ministers of decision of Commission.

	(a)
	state that he does not object to the relevant decision; or
	

	(b)
	refer the terms of this decision to the Council of Ministers as soon as possible for examination in view of the reasons referred to in the Order made under section 36.

	

	  39. When the decision is referred by the Minister to the Council of Ministers for examination in accordance with section 38, the Council of Ministers shall decide without delay whether it will approve the concentration and under what terms and shall then make a relevant Order.

	Final decision of Council of Ministers.

	  40. An Order of the Council of Ministers made under section 39 shall be forwarded by the Service to the notifying party as soon as possible and in any case within seven days at the latest after the decision of the Council of Ministers.
	Notice of Order of Council of Ministers.

	  41. The Commission may, at any time, revoke the decision it has made in relation to the compatibility of any concentration with the competitive market or may amend the terms of the decision if it ascertains
	Revocation or amendment of decision of Commission in relation to compatibility of concentration.

	(a)
	that false or misleading information has been given or that necessary information relating to this concentration has been withheld by the notifying party or by any other participant in the concentration or by any interested person; or
	

	(b)
	that any term imposed on the participants in the concentration by the said decision has not been satisfied or has ceased to be satisfied.
	

	  42.(1) Where the Commission exercises the powers granted under section 41 and subject to the provisions of section 47, it may, following a study of the relevant reports of the Service, order the dissolution or partial dissolution of a concentration, in order to secure the restoration of the competitive market.
	Partial or total dissolution of concentration.

	     (2) The dissolution or partial dissolution of a concentration shall be accomplished
	

	(a)
	by the deprivation of any participations, shares, assets or rights acquired by anyone who participated in the concentration; or
	

	(b)
	by the cancellation of any contracts which created the concentration or which arose from it; or
	

	(c)
	by a combination of the ways described in paragraphs (a) and (b) or of the said ways or any of them with other ways which the Commission deems necessary.
	

	     (3) Regulations made under section 54 may regulate in particular the ways and conditions of dissolution or partial dissolution of a concentration of undertakings.

	

8 of 107(I)/99.

	  43. Any measures imposed by the Commission under section 42 shall not exceed those which are reasonably necessary for the restoration of the competitive market.

	Observance of principle of proportionality of measures.

	  44. Where measures are imposed under section 42, the Commission shall fix a reasonable period of time within which these measures must be implemented by the interested parties, taking into account the nature and extent of such measures.

	Fixing of time period for implementation of measures.

	  45. Where the Commission orders the taking of measures in accordance with section 42, the Commission shall immediately notify in writing the participants in the concentration and any other interested party and shall take all the necessary measures to ensure compliance therewith.

	Compliance with measures of dissolution which has been ordered.

	  46. In case of omission to comply with the terms of a notice served in accordance with section 42 within the time-limit fixed, the Service shall be obliged as soon as possible to inform the Commission, which shall immediately proceed to impose such penalties on the person responsible for the omission as provided by section 52 of this Law.

	Omission
 to comply and penalties.

	  47.(1) Where
	Conflict of decisions of Commission with Orders.

	(a)
	the Council of Ministers makes an Order in accordance with section 39; and
	

	(b)
	the Commission intends to issue a decision in accordance with section 42; and
	

	(c)
	the decision which the Commission intends to issue is in substantial conflict with the terms of the Order of the Council of Ministers,
	

	the Commission shall submit the decision it intends to issue to the Minister for examination.
	

	     (2) In the cases mentioned in subsection (1) above the Minister shall refer the said decision of the Commission together with his proposals to the Council of Ministers, which shall decide whether and under what conditions it will approve the issuing of any decision by the Commission.

	

	  48. For the purposes of execution of the duties of the authorised officers under this Law, every undertaking participating in the concentration and any other person who is under an obligation shall be obliged to permit access of any authorised officer to any immovable property, means of transport, books or records which they possess or to which they have reasonable access, as the officer considers reasonably necessary for the proper execution of his duties in accordance with this Law, regarding any matter raised for examination during the evaluation or investigation of a concentration undertaken by the Service.


	Power of officers for investigation.

	  49. Any authorised officer may request orally or in writing additional information in the form of clarifications or reports from the person who is obliged to notify or who participates in the concentration or any representative thereof or from any person, regarding any matter raised for examination during an evaluation or investigation undertaken by the Service.

	Provision of additional information.

	  50.(1) Where the access pursuant to section 48 or the additional information pursuant to section 49 are not provided or are not properly provided to an authorised officer, the Service may submit an application to the Court for the making of an order for the provision of such access or such additional information.
	Application for a Court order.

	     (2) The Court shall make an order for access or discovery of the required additional information when satisfied that an application submitted under subsection (1) is justified on the facts.
	

	     (3) The procedure for the submission and hearing of the application shall be governed by Rules of Court made by the Supreme Court, but until such Rule of Court is made the application, which must be supported by an affidavit of an authorised officer, shall be submitted and heard in accordance with Order 48 of the Civil Procedure Rules, without the need for filing a summons.  The application shall be heard by priority and in case the respondent omits to file an objection in due time, the Court shall proceed and determine the application on the basis of the affidavit supporting it and the addresses of the counsel of the litigants.  The Court shall not adjourn the hearing unless satisfied that there are extremely serious circumstances which justify the adjournment.

	

	  51.(1) Any authorised officer or other public officer who acquires directly or indirectly knowledge of any matter in relation to a concentration, as a result of the application of any provision of this Law, may not disclose it to any person, unless when and to whoever it is necessary to do so for the execution of his duties.
	Duty of confidentiality.

	     (2) Any person contravening the duty of confidentiality pursuant to subsection (1) shall commit an offence punishable with imprisonment up to six months or with a fine up to one thousand seven hundred and eight euros* or with both such imprisonment and fine.

	

	  52.(1) The Commission may impose the following administrative penalties to the participants of the concentration or to persons contravening or omitting to comply with the following provisions of this Law:
	Administrative penalties.

	(a)
	A fine up to €85.430[footnoteRef:8] in case of omission to notify a concentration as required by section 13 and an additional fine up to €8.543* for each day on which the contravention continues. [8:  P.I. 312/2007 issued pursuant to section 9(1) of the Adoption of the Euro Law, 2007 (L. 33(I) of 2007, as amended).] 

	

	(b)
	A fine up to €85.430* for the supply of false or misleading information in the course of compliance with an obligation imposed by any provision of this Law.
	

	(c)
	A fine up to €51.258* in case of omission to provide information pursuant to an obligation imposed by any provision of this Law.
	

	(d)
	A fine up to ten per cent of the total turnover of the participating undertakings in the financial year immediately preceding the concentration, in case a concentration is partially or completely put into effect in contravention of the provisions of section 9 and in addition a fine up to €8.543* for each day on which the contravention continues.
	

	(e)
	A fine up to ten per cent of the total turnover of the participating undertakings in the financial year immediately preceding the concentration, in case the concentration is put into effect without the fulfilment of the term imposed by the Commission in accordance with paragraph (a) of section 26 and in addition a fine up to €8.543* for each day on which the contravention continues.
	

	(f)
	A fine up to ten per cent of the total turnover of the participating undertakings in the financial year immediately preceding the concentration in case of omission to comply with the measure ordered by the Commission under section 42 within the period of time specified under section 44, and in addition a fine up to €8.543[footnoteRef:9] for each day on which the contravention continues. [9:  P.I. 312/2007 issued pursuant to section 9(1) of the Adoption of the Euro Law, 2007 (L. 33(I) of 2007, as amended).] 

	

	     (2) The fines provided for by subsection (1) shall be imposed by a duly reasoned decision following the conduct of a proper investigation and after taking into account the nature and gravity of the contravention in each case and after the party affected is given the opportunity to be heard.

	

	  53. The fines imposed under section 52 shall be collected as fines imposed by a Court in the exercise of criminal jurisdiction.

	Manner 
of collection 
of fines.

	  54. The Council of Ministers may, if it deems it expedient, make Regulations for the better carrying into effect of this Law.

	Regulations.

	  55. Upon the entry into force of this Law, the Commission shall publish a report of its activities at intervals not exceeding three years in each case, as the Commission considers expedient, taking into consideration the number and frequency of the concentrations to which this Law applies and the extent of their total effect on the structure of the competitive market.

	Periodic reports.

	  56. If within the framework of its annulment jurisdiction under article 146 of the Constitution, the Supreme Court annuls in whole or in part a decision of the Commission made under this Law or an Order of the Minister or the Council of Ministers made under this Law, the time-limits specified by this Law shall apply anew as from the date of pronouncement of the decision but shall be suspended if an appeal is made before their expiry, and in case of dismissal of the appeal or of the appeal decision which does not result in the complete lifting of the annulment, they shall apply anew as from the date of pronouncement of the decision on the appeal.

	Annulment by Supreme Court.



	SCHEDULE I
	

	(section 2)
	

	
	

	AFFECTED MARKETS
	

	
	

	  1. The affected markets shall comprise the markets of the relevant products or specific groups of products or services within the Republic or any geographical area thereof, as are described below, where
	

	(a)
	two or more of the undertakings participating in the concentration engage in business activities in the same market or a specific group of products or services (horizontal relationship), and the concentration of their activities leads to a combined market share of 15% and above; or
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	(b)
	any of the undertakings participating in the concentration engages in business activities in a market of products in a preceding or subsequent stage of the procedure of production of products or of specific groups of products in the markets of which any of the other undertakings participating in the concentration engages in activities (vertical relationship) and provided any of the market shares of these undertakings amounts to 25% or more, irrespective of whether or not there exists a supplier-customer relationship among the undertakings concerned which participate in the concentration.

	

	MARKETS OF THE RELEVANT PRODUCTS
	

	  2. (a) The market of the relevant products includes the total of those products and services which the customer considers as interchangeable (or substitute) on account of their features, prices and intended use.
	

	(b) The market of the relevant products may in certain cases consist of specific groups of products.  A specific group of products may be a product or a small group of products which has, to a large extent, identical, natural or artificial features which are fully interchangeable.  The differences between the products of a group are small and usually concern the trade mark or even the presentation.  The market of the products usually corresponds to the classification used by the undertaking in the marketing of these products.

	

	GEOGRAPHICAL REFERENCE MARKET
	

	
	

	  3. The geographical reference market includes the area in which the undertakings concerned sell their products or provide services under sufficiently homogeneous competition conditions and which may be distinguished from other neighbouring areas mainly because the competition conditions prevailing therein are different from those prevailing in the other areas.
	

	
	

	The factors which allow the definition of the geographical reference market include the nature and features of the relevant products or services, the existence of obstacles to the entry into the market, the preferences of consumers, the substantial differences of the market shares of the undertakings between neighbouring areas or significant differences in prices.

	



	SCHEDULE II
	

	(section 3)
	

	
	

	CALCULATION OF TURNOVER
	

	
	

	  1. (a) The aggregate turnover referred to in subsection (2) of section 3 comprises the amounts deriving from the sale of products and the provision of services by the undertakings concerned during the preceding financial year and  corresponding to the ordinary activities of the undertakings, after deducting discounts on sales, value added tax and other taxes directly related to turnover.
	

	(b) The aggregate turnover of an undertaking concerned does not include internal transactions carried out between the undertakings referred to in paragraph 4 of this Schedule.

	

	  2. By way of derogation from paragraph 1 of this Schedule, where the concentration is effected by the acquisition of parts of one or more undertakings, whether or not constituted as legal entities, only the turnover relating to the parts assigned is taken into account with regard to the assignor or assignors.

	

	  3. In place of the actual turnover:
	

	(a)
	in relation to a bank or other credit organisation, the one tenth of the balance sheet of the last financial year is used;
	

	(b)
	in relation to an insurance company the value of the gross premiums during the last financial year is used; these include all the amounts collected or to be collected under insurance policies concluded by it or on its behalf, including premiums assigned to reinsurers and following the tax deductions referred to in subsection (a) of paragraph 1 of this Schedule.
	

	  4. Subject to the provisions of paragraph 2 of this Schedule, the turnover of a participating undertaking, in accordance with subsection (2) of section 3 of this Law, comprises the aggregate of the turnover of the following undertakings:
	

	(a)
	the undertakings participating in the concentration;
	

	(b)
	undertakings in which the undertakings participating in the concentration hold, directly or indirectly
	

	
	(i)
	more than half of the capital or business assets; or
	

	
	(ii)
	more than half of the voting rights; or
	

	
	(iii)
	the power to appoint more than half of the members of the supervisory or administrative board or the bodies which legally represent the undertaking concerned; or
	

	
	(iv)
	the right to manage the affairs of the undertaking;
	

	(c)
	the undertakings which hold in a participating undertaking the rights or powers referred to in subparagraph (b) of this paragraph;
	

	(d)
	the undertakings in which an undertaking referred to in subparagraph (c) of this paragraph holds the rights or powers referred to in subparagraph (b) of this paragraph;
	

	(e)
	the undertakings in which more [than one] undertakings as referred to in subparagraphs (a) to (d) of this paragraph hold jointly the rights or powers referred to in subparagraph (b) of this paragraph.

	

	  5. Where undertakings which participate in the concentration jointly hold the rights or powers listed in subparagraph (b) of paragraph 4, in calculating the turnover of the participating undertakings for the purposes of subsection (2) of section 3 of this Law-
	

	(a)
	no account shall be taken of the turnover resulting from the sale of products or the provision of services between the joint undertaking and each one of the undertakings concerned or any other undertaking connected with any one of them, as set out in subparagraphs (b) to (e) of paragraph 4 of this Schedule;
	

	(b)
	account shall be taken of the turnover resulting from the sale of products or the provision of services between the joint undertakings and any third undertaking.  The said turnover is apportioned equally amongst the undertakings concerned.

	

	
	



	SCHEDULE III
	

	(section 15)
	

	
	

	INFORMATION REQUIRED TO BE INCLUDED
IN THE NOTIFICATION OF A CONCENTRATION
	

	
	

	  1. The person who has the obligation for notification
	

	(a)
	The person who has the obligation for notification shall state in relation to every participating undertaking
	

	
	(i)
	the name and address of the undertaking;
	

	
	(ii)
	the nature of the commercial activity in which the undertaking is engaged;
	

	
	(iii)
	the name, address, telephone and facsimile numbers of the person through whom one may communicate with this undertaking and the position the said person holds in it.
	

	(b)
	When one or more representatives (whether those referred to in (a)(iii) or others) have been authorised to sign the notification on behalf of one or more of the participating undertakings, the notification must be accompanied by the relevant receipt and each one of the representatives shall be identified by his name, address, telephone number and facsimile number.
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	  2. Supporting Documents
	

	(a)
	The notification must be accompanied by the following:
	

	
	(i)
	a copy of all the final or most recent documents which brought about the concentration either by agreement or following a public tender;
	

	
	(ii)
	in the case of a public tender, a copy of the document of the tender, and if this does not exist at the time of the notification, the tender document, should be submitted as soon as possible and in any case not later than the time of its mailing to those to whom it must be sent;
	

	
	(iii)
	copies of the most recent annual reports and audited financial reports of all the undertakings participating in the concentration;
	

	
	(iv)
	copies of reports or analyses prepared for the purposes of the concentration from which information has been obtained for the fulfilment of the conditions of paragraphs 3 to 6 below;
	

	
	(v)
	a list and a short description of the contents of all the other analyses, reports, studies and surveys which were prepared by or for any of those who have the obligation for notification for the purpose of evaluation or analysis of the proposed concentration in relation to the conditions of competition, the competitors (actual and potential) and the conditions of the market.  Each particular in the list must include the name and the position held by the person who prepared it.
	

	(b)
	The documents shall be submitted in one of the official languages of the Republic or in English.  If the originals have been completed in a language other than these languages the document shall be submitted both in the original language and in translation into one of the official languages of the Republic.

	

	  3. Details of the concentration
	

	(a)
	The nature and scope of the concentration must be described summarily, including details of the following:
	

	
	
	
	

	
	(i)
	which of the instances referred to in section 3 of the Law created the circumstances from which the concentration arose;
	

	
	(ii)
	whether the whole or only sections of the undertakings form part of the concentration;
	

	
	(iii)
	in the case of a public tender, whether the tender for the shares of one party by another has the support of the administrative board or of the lawful representative of the former party.
	

	(b)
	The financial and structural details of the concentration must be described, including
	

	
	(i)
	any financial or other support received from any source (including public authorities) by any of the participants in the concentration;
	

	
	(ii)
	the proposed structure of ownership and control after the completion of the concentration;
	

	
	(iii)
	the proposed or expected date of appearance of the particular circumstances that create the circumstances of the concentration.
	

	(c)
	The person who has the obligation for notification
	

	
	(i)
	provides details regarding the turnover in the Republic and worldwide of each undertaking, in accordance with the provisions of Schedule II;
	

	
	(ii)
	provides details about every participant in the concentration regarding profits before the deduction of taxes and the number of the persons employed in the Republic and outside it.

	

	  4. Relationships of ownership and control
	

	In relation to every participant in the concentration referred to in paragraph 3 above, details must be given about all the undertakings connected therewith in any of the ways mentioned in subparagraphs (b) to (e) of paragraph 4 of Schedule II, mentioning in each case the nature of the controlling relationship and the ways in which it has been acquired.  In such a case, the relevant undertakings must collectively from now on be described as "groups of undertakings".

	

	  5. Personal and economic ties
	

	For every group of undertakings details must be given about any other undertakings which operate in the affected markets (as defined in Schedule I)
	

	(a)
	in which the group holds, either alone or together with other groups, at least 10% of the shares or voting rights;
	

	(b)
	which have as members of their boards of directors the members of the boards of directors of this group, mentioning in each case the names of the members concerned.

	

	  6. A description and analysis of the affected markets
	

	For every affected market the person who has the obligation for notification shall take the following actions:
	

	(1)
	He shall record the specific groups of products (and/or services) as defined by the parties concerned, which are covered by the market.
	

	(2)
	He shall give explanations why these groups of products are included and why other groups are not included on account of the features, prices and uses for which they are intended.
	

	(3)
	He shall mention or estimate, where necessary
	

	
	
	
	

	
	(a)
	the value of the turnover in the market and, when it is deemed expedient, the volume in production units (excluding exports but including imports);
	

	
	(b)
	the expected development of demand;
	

	
	(c)
	the turnover of each group of undertakings;
	

	
	(d)
	the market share of each one of the competitors and the name, address, telephone and facsimile numbers of each one of these competitors (where they are known);
	

	
	(e)
	the value of the imports into this market and their origin, including the proportion of these imports which is effected by the groups referred to in (c);
	

	
	(f)
	the tariff and non-tariff barriers to imports.
	

	(4)
	(a)
	He shall state whether there has been any significant entry of any undertaking in the market in the preceding five years and whether any such entry is likely in the following five years.
	

	
	(b)
	He shall describe the factors which affect the entry into the market, taking into account
	

	
	
	(i)
	the cost of entry on a viable production scale,
	

	
	
	(ii)
	the need for government authorization or compliance with specific legal or institutional standards or controls,
	

	
	
	(iii)
	the access to raw materials, and
	

	
	
	(iv)
	the existence and importance of patents or agreements on technical know-how in the market.
	

	(5)
	He shall describe the importance of research and development to the extent that they affect the ability of the undertaking operating in the market to be competitive in the long run and explain the nature of the research and development of the market which are carried out by groups of undertakings, and
	

	
	(a)
	estimate the cost of research and development as a percentage of the turnover,
	

	
	(b)
	describe the main innovations which have resulted from the research and development in the last five years and mention the undertakings which brought about these innovations in the market, and
	

	
	(c)
	describe the extent to which the groups of undertakings or the undertakings included therein are franchisers or holders of patents or participate in know-how agreements which affect the market.

	

	(6)
	He shall explain the distribution networks and the services networks existing in the market, mentioning in particular any undertakings constituting part of the groups of undertakings mentioned in paragraph 4 above and providing distribution or maintenance services to a significant extent.

	

	(7)
	(a)
	He shall describe the structure of supply and demand mentioning in particular
	

	
	
	(i)
	any easily definable categories of suppliers or customers, and
	

	
	
	(ii)
	the extent to which public authorities, government services or state undertakings are suppliers or customers.
	

	
	
	
	
	

	
	(b)
	He shall provide details of the five largest suppliers of the parties of the concentration and of their individual shares as regards the supplies purchased by these parties.
	

	
	(c)
	He shall provide details of the five largest customers of the parties of the concentration and of their individual shares as regards the sales of the parties of the concentration to these customers.

	

	(8)
	He shall record the names, addresses and telephone and facsimile numbers of the main commercial contacts in the market.

	

	  7. Confidentiality
	

	Where any of the information included in the notification is regarded as confidential by the parties of the concentration, this must be marked as confidential and the reasons justifying such confidentiality must be mentioned.  Such information may, in exceptional cases, be given in a separate envelope and due reference must be made thereto in the text of the notification.

	

	  8. Final statement
	

	All the persons referred to in paragraph 1(b) of this Schedule must attach to the notification a signed statement by them certifying that all the information included therein is to the best of their knowledge and belief true, that all the assessments are the best that may be given and ascertained, that all the views expressed are sincere and that they are aware of the penalties which may be imposed in accordance with section 52 of this Law.
	



NOTE

	The following observations do not form part of the principal law and cannot be included in the consolidated text of the Law as a part thereof.  However, in view of the fact that they affect the application of the Law, it was considered expedient  to include them in this Note:

	1. (a) The Control of Concentrations between Undertakings (Amendment) Law, 2000 (L. 154(I)/2000), published in the Official Gazette of the Republic, Supplement (I), dated 24.11.2000, contains the following provision:

	“Date of entry into force of this Law.
	  3. This Law shall come into force by an Order of the Council of Ministers”.

	(b) By an Order of the Council of Ministers, pursuant to section 3 of L. 154(I)/2000, published in the Official Gazette of the Republic, Supplement III(I), dated 23.2.2001 (P.I. 99/2001), Law 154(I)/2000 came into force upon the publication of this Order, that is on 23.2.2001.
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